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Director, Motor Transportation Division
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Austin, Texas

Desr Bir: - Opinion Noe Q=445
- Ret The wvalidity of the anti-pass
provigions of Semate Bill 427, 46th
Legislature, and the applicability
of the anti-pass statutes to employees
-of the Railroad Commisszion of Texms.

We have your letter of August 28, 1939, in which you a sk our opinion
with referemce to the anti-~pasas provisions of the depwrtmental sppropriation
hill, beimg Senate Bill No, 427, passed by the 46th Legislature, and also
with reference to the applicability of the anti-pass statues in gemeral to
employees of the Rallroad Commizsion of Texas,

Your eighth and miath questions relate to ‘the constitutionnlity of
the provisions of the departmental appropristiom bill prohibitimg amy state
employoe from receiving smy pmsses or other franking privileges from emy
transportation compamy. You sk in substance whether this provisiom of the
appropriation Bill is walid im viewof the captiom of the bill amd in view
of the comstitutiomal provisiom that mo bill shall contain more than one

- subject, which shall be expregsed im its title, These Juestions will be
answored first, beoause we believe thatl the answers to t hese questions will
make it unnocassnry to smswer other ques'bions which you Rave asked im your
letter, :

The an‘bi-pass provismns of Semate Bill 427 are found im Seotiom 2(f)

(5) » Which reads as followss

. "Except as otherwiss authorized by statute, no State enployeo shall
recsive or uze aay passes or other frankimg privileges from any trsmsporta-
tion agemcy, aad smy employee offemnding shall be immediately dischargeds
The fact that any tramsportatiom agemcy kmowingly extends passes or other
franking privileges to any State employese shall comstitute sufficiemt grounds
upon which the right of said transportation compsmy to do busimess im this
" “*gtate can be forfeited, amd the Attormey Gemeral is hereby direocted to im-

stitute propsr pro ceodinga to cencel swid right of smy tmspor'hation o.ganoy
so offending." .

The omptiom to Semate Bill Nos 427 reéads as ,fouowss
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. "An Act making appropriations for the support and maintenance of the
executive and administrative departmemts and agencies of the State Govern-
ment for the two year period beginning September 1, 1939, and endimg August
31, 1941, and for other purposes; and declaring it umlawful for persoms
emplooyed in the ssveral departmentas to emgage in politiocal campaipgas relating
to election or reelection of any candidete or ocandidates for the head of such
department and any pullio office and presoribing prooedure for removal of such
employees; and meking it umlewful to use any State—owned autamobile in com-
nection with any osmpaiga relating to any measures im whioh the particular
department by which the employee is directly interested smd/or im behalf of
the electiom or reelection of amy persom as the head of such departments; and
presoribing procedure and penalties for violatiom of this Kot; and presorib-
ing oertain other regulations amd restrictions im respect to the appropriatioms
made herein, and declaring ar emergency."

Tt is plaim from a reading of the ocaptiom that it mekes no referemce to
the fact that the bill contains amy prohittion sgaimst the receipt or use of
auy passes or framking privileges by amy state employeees No motioe is givem in
the captiom that the bill covers any such subject. We belleve therefore that
this portion of the bill is olearly in violation of the provisioms of Artiocle
3, Section 35 of the Comstitutiom of Texas which reads as followsi

"Sece 35 No Bill, (except gemeral appropriation bills,vhich may em-
brace the various subjects amd accounts, for and om socount of which moneys
are appropriated) shall contaim more tham oume subject, which shall be expressed
in its title. But if amy subdject shall be embraced im am &ct, which shall not
be expressed im the title, such act shall be void only &s to so much thereof,
as shall not be so expressed.”

Since the title or captiom of the bill falls to glive reasonskble motioe
that it ocomtains provisionaz relating to the subject of the prohibition of free
passes to state employees, the B1ill is void im so far ms it relates to the
subject not expressed im the title. De Bilvis v. State, 88 Tex. Cr. R. 634,
229 S, W. 5423 Arnold v, Lecnard, 114 Tex, 535, 273 S.W. 799.

The anti~pass provisiomz of the appropriatiom bill do mot comstitute =
regulation of the mamner im which the sums appropristed thereim shall be ex-
perded, If comstrued ms am implied smemdmemt of the gemeral statutes prohib-
iting the issuamce of free passes by tramsportstiom agencies, said provisions
would be invalid simne & gomeral law may mot be amemded by provisions of & genw
eral appropristion hille See State v, Steele, 57 Tex. 200; Limdem v, Findley,
92 Toxe 45le :

You are thersfore advised that it is our opimiom that the amti-pasa pro-
visions of Senste Bill Ho? 427 are uncomstitutional and of mo foroe and effect.

Simce your questions mumbers three and five relate to & comstructiom of
" The amti-pass provisioms of Semste Bill No. 427, om the assumptiom of their
validity, smd simoe these provisions are in our opinion inwvelid, it w1l mot
be necesmmry for us to amswer these questions,.

The remaiming questions in your letter relate to the comstruction of
the amti-pass atatutes in general, amd o0sll for a comstruotion of the civil
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and penal statutes, aside from the provisions of Semate Bill 427, Im your
first question you ask in substance whether the amti-pass statutes democunce
the giving of passes by bus lines, whether operated by indivduals, partnere
ships, or corporations.

The civil statutes relating to the giving of free passes are articles
4005 through 4015, inclusive, of the Revised Civil Statutes. The pemal statutes
covering this subject are Articles 1651 through 1668s of the Permal Code,

Article 4005 of the Revised Civil Statutes provides in part as follows;

"No steam or electric railway company, street railway oompany, imterur-
ban railway company or other chartered transportation compemy, express oompany,
sleeping oar compeumy, telegraph compawy, telephone ocompamy, or persor oOr §ssoc-
iatiom of persons operating the same, nor amy receiver or lessee thereof, nor
amy officer, agent, or employee or receiver of amy such company im this State
shall kmowingly haul or ocarry any property free of charge, or give or grant %o
any person, firm or corporation of persons a free pass, framk, privilege or
substitute for pay or & subterfuge which is used or which l1a given to be used
instead of the regular fare or rate of tramsportatior or amy authority or per-
mit whatsoever to travel or to pess or convey or transport sny person or prop=—
erty free, nmor sell any transportation for anything except momey, or for amy
greater or less rate than iz oharged all persons under the ssme comditions,
over any railway or transportation lines or part of limes in this State; ®

Your question nmumber one m&y be subdivided imto two questionss F:lr;rb,
whethsr Article 4005 applies to & motor bus lime; smd seoond, whether said
Artiocle applies to individumls axd partnerships as well as to corporatioms,

Article 4005 expressly prohibits the givimg of amy free pass to bs used
instead of the regular fare or rate of tramsportatiom "over say railwgy or
transportation lines or part of lime im this State." It is our opimionm that
this provision clearly means that free passes shall not be graanted bv axy
transportation agenoy, imcludimg motor bus lines as well as railways.

Article 4005 provides im part that "mo steam or electrioc rallway com=-
pany, street railway compamy, interurbam railway ocompsmy or other chartered
transportation caupaay « « ¢ Or person or associatiom of persoms operating
the same" shall give free passes, In our opiniom this lsnguage was imtended
to cover all transportetiom agemocies operating umder eertifiocsates or permits
of suthority of amy kimd from the State of Texas, whether such transportation
agemoies are owged and operated by individuals, associationms, partmerships, or
oorporations. The word "company® does not necessarily meam "corporatiom.”

In the case of Mills v. State, 20 Tex. 295, the Supreme Court saidi

"The word company.is one of various and very comprehensive signification,
and, stamdiag alome, conveys no very defimite idea. It applies to persons act-
ing together for the prosecution of small or great enterprises.”
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In 16 Cods S. 647 it is said with referemce to tthe word "company" that,
*hile frequemtly smd properly used to demote & corporatiom, or am incorporat-
od association, it does not neocessarily involve that idea either in common
speech or at law;",

The use of the word "chartered" does mot require a construction that the
statute appliss only to corporationses The word “charter" is properly used to
desoribe axy oertificates of authority issued by.a governing body. See 14 C.
Jeo 8¢ 560e It is therefore our opinion that Article 4005 of the Revised Civil
Statutes should be interpreted to apply to any transportation agency operating
under permit or certificate of authority fram the State of Texams or any govera-
nental department or oommission, and that it should not be limited merely to
ocorporations.

In your question mumber two, you ask whether it is necessary &s a condia-
tiom for one of the employees of the Reilroad Commi=zsion to ride or a free pass
on & bus that he be protected Iy & specific statutory authorization or whether
he may ride oa & bus pass 1f the existimg anti-pass statutes are silent as to
him.

Article 4005, supra quoted above, contains a general prohibitiom against
the granting of free passes, Article 1651 of the Penal Code prohibits in gen-
eral the issuano® of any free pass by smy officer or agent of a transportation
agoncy. Article 1655 of the Pemel Code provides as follows:

"Any person, other than the persoms excepted by law, who uses such free
ticket, free pass, or free tramaportatiom, frank or privilege over awy railway
or other tramsportation lime or sleepimg or express car, telegraph or telephome
linme memtioned im the preceding articles of this chapter, for any distamcs under
the control smd operatiom of either of ssid oompamies or umder their authority,
or shall kmowingly or wilfully by amxy mesms or devioce whatsosver obtaim, use,
or enjoy from amy such oompanmy & less fare or rste tham is charged, demanded,
ocollected or received by any such company from amy other persom, firm, associa=-
tiom of persons or corporatioms for doinmg for him, them or it, a like servioce,
if the tramsportatiom or service is of a like kind of traffic or service wader
substantially similar circumstamces amd oonditions, such persom or such offiocer
or agent who aots for such corporation or compamy thus favored, shell be fimed
not less than ome hundred nor more tham ome thousamd dollars."

Article 4006 of the Revised Civil Statutes sets forth e lomg liset of
persons to whom free passes may be grantede It is our opimiom that it was the
intention of the lLegiszlature to prohibit the gramting or use of free passes
except as tto certaim specified classes of persoms, and that unless there is
. «8pocial statubtory suthorizatioa allowirg & persom to ride om & free pass, the
granxting of & free pass to such person or the use of a free pass by him would
bs a violation of the law.

Your fourth amd sixth questioms may be grouped together, Im these gues-
tions you ask im substanoce whéether the Railroad Commission may desigmate its
employees as "imspectors" im order that theéy may teke adventage of the excep-
tioms provided im Artiocle 40C6, supra, which provides, im part, &s follows:
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"The preceding article shall not be held to prevent sny steam or elec-
triet interurben railway, telegraph company or chartered transportatiom oom-
pany or sleeping oar company or the receivers or lessees thereof or persons
operating same or the officers, or agents or emnloyees thereof from gramting
or exchanging free pssses or free tramsportatiom, franks, privileges, substi-
tutes for pay, or other thimg prohibited by the verious provisioms of the pre-
ceding artiols to amy of the followimg nemed personss . . . State Railroad
Commissioners; Searetary of the Railroad Commission; Engineer of the Railroad
Commission: Inspeoctor of the Reilroad Commission; Auditor of the Railroad
Commission; o o o

Wo find mo statutory definition of the word "imspector." Under Article
10, Sectiom 1, of the Revised Civil Statutes, the "ordinary sigmifiocatiom™
should be spplied to the word "inspeotor.® We further believe that it was mot
the intention of the leglglature to limit.the right %o receive free passes to
on inspector, sinoce under Article 10, Beotion 4 of the Revised Civil Btatutes,
“The singuls r smd plural mmber shall esch imclude the other, unless otherwise
expressly provided." It is our opimion that the Camnission may by its order
designate employees.to performm the duties usually performable Yy am inspector,
in the ordinary signification of thet word, aad that such persoms, while in the
actual exercise of their official duties as such would be emtitled to come
under the exception stated im Article 4008, supra. It is our further opinion
that persoms who do not actually perform the duties of sm iaspector, could mot
claim to come withia the said exoception inm Article 4006, Referring speocifical=
ly to your sixth questiom, we do mot thimk that the Commissiom, merely by des-
ignating exsminers, reporters, the direoctor, or others as imspectors samd
essigning to them duties usually performable by am imspector, could over ccme
the provisioms of the smti=-pass statutes. We thimk that before a persom so
appointed could oome within the exosptior im Article 4006, such appointment
and assigmmemt must be made by the Rallroad Comisslom for the aotual purpose
of having such persom perform the duties of an inspector, amd such persom must
really perform such duties. In other words, the appointment and assigmment
must not be & subterfuge, made for the purpose of overcomimg the provisioms of
the anti-pass statutes, but must be made for the real purpose of having the
appointee perform the duties of em imspectors

In your seventh question, you ask whether it is a penal offense for am
employee or officer of the Motor Tramsportatiom Divisiom of the Railromd Com-
mission of Texms, other tham those specificelly named in the amti~pass statute .
as being persons who may ride on passes, to ride on a pass andthe extemt of the

penalty.

Krtiole 1655 of the Penal Code, quoted above, provides that amy person,

- =3ther tham those exvepted by law, who uses any free pass, shall bs fimed mot
less than $100 nor more then $1000. It is our opimion that this stetute ~lear-
ly provides that persons who use passes without coming under the exceptions
provided for in Article 4006 of the Revised Civil Statutes, shall be guilty of
a oriminal offense and fined in the smount stated.
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APFROVED SEP 2, 1939
/8/ Gerald €. Mann
ATTORNEY GENERAL OF TEXAS

Very truly yours

ATTCRNEY GENERAL OF_ TEXAS

By /s/ James P, Hart

James P, Hart
ASSISTANT

AFPFROVED
Opinion Committee
By BW B
Chairman



